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Employee data surgery

Ann Bevitt and Harriett Swan answer questions that deserve attention in any organisation

that processes employee data.

ith the General Data Protec-
tion Regulation (“GDPR”)
poised to bring about the

most significant changes to data protec-
tion law and practice in the EU since
1995 and the recent invalidation of the
US-EU Safe Harbour scheme followed
by the imminent introduction of the
EU-US Privacy Shield, there is cur-
rently an enormous focus on data pro-
tection in the EU. Given the wide
scope of data that they process and
their often disparate processing prac-
tices, employers in particular should be
proactively reviewing the procedures
they currently have in place in order to
ensure that they are dealing with
employee data appropriately and are in
the best position possible to take the
necessary steps to comply with the
more stringent requirements of the
GDPR. The following Q&A addresses
some common issues and concerns
regarding the processing of employee
data.

CONSENT

Is consent the best approach to pro-
cessing employee data? Consent to
process employees’ personal data is
often used as a default legal basis for
processing. However, it is not always
required and/or there may be other
legal bases which may be more appro-
priate. For example, the processing
may be required by the employment

employer’s legitimate interests and the

benefits to be gained from processing

justify the privacy intrusion. When
considering whether this basis is avail-
able, the Information Commissioner’s

Office (“ICO”) Employment Practices

Code (the “Code”) and Supplementary

Guidance advises employers to carry

out an impact assessment which

involves:

1. identifying the purpose(s) for col-
lecting the information and any
likely adverse impact of doing so;

2. considering any possible
alternatives;

3. taking any obligations that would
arise from collecting and holding
the information into account; and

4. finally, judging whether the
employer’s proposed actions are
therefore justified.

Where employers process employ-
ees’ sensitive personal data, they will
also have to satisfy one of the condi-
tions for processing such data set out in
Schedule 3 of the Data Protection Act
1998 (the “DP Act”). In these circum-
stances, the options are more limited
and in particular there is no legitimate
interest condition for processing.
Employers may be able to process
employees’ sensitive personal data
without consent if the processing is
necessary to comply with a legal obli-
gation, such as health and safety legisla-

tion, checking employees” entitlement

There are limitations as to how far consent
can be relied upon for the processing of
employees’ personal data.

contract. This would apply to the pro-
cessing of data for the purposes of pro-
viding employees with their contractu-
al entitlements such as benefits and
holiday. Alternatively, the employer
may be under a legal duty to process
the information, such as absence infor-
mation processed for the purposes of
paying Statutory Sick Pay. Finally, the
processing may be necessary for the

to work in the UK or considering rea-
sonable adjustments to accommodate
for employees with disabilities. How-
ever, consent may sometimes be the
only option available to employers to
legitimize the processing of sensitive
personal data. To be valid under the DP
Act, consent for the processing of sen-
sitive personal data must be explicit.
While the ability to obtain consent

is useful, there are limitations as to how
far consent can be relied upon for the
processing of both employees’ personal
data and sensitive personal data. In par-
employees
informed about the processing, must

ticular, must be fully
freely give their consent and can with-
draw it at any time. Further, looking
forward, under the GDPR it will be
even harder for employers to rely on

employees’ consent.

EMPLOYEE RECORDS
An employee is of the view that their
appraisal record is incorrect, but the
manager in question rejects the
request to correct the information.
What is the correct way to handle
this situation? The employer should
refer to the company’s appraisal and
grievance procedures and policies. The
Advisory, Conciliation and Arbitration
(“ACAS”)
appraisals states that employers should
set up a procedure for employees to:
1. in the first instance, be given the
opportunity to sign the completed
form and express their views on the

Service guidance  on

appraisal they have received; and
2. if necessary, appeal against their
assessment, in order to preserve the
credibility of the appraisal scheme.
Appeals should be made to a more
senior manager than the appraiser. If it
is subsequently agreed that the
appraisal record is inaccurate, this will
need to be updated in order to comply
with the DP Act. One of the data pro-
tection principles under the DP Act is
that “personal data should be accurate
and, where necessary, kept up to date”.
Employers should be aware that where
a record is inaccurate, the employee has
a right to apply to the court for an
order to rectify, block, erase or destroy
the inaccurate information.
Who should have access to employee
appraisals? On the grounds that those
who delegate work and monitor per-
formance are best placed to appraise
performance, in most organisations
employees are appraised by their
immediate managers. In some organi-
sations, senior managers may have the
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opportunity to check and comment on
appraisal forms as part of the process.
In addition, HR usually has overall con-
trol of the appraisal process. In any case,
only employees with proper authorisa-
tions and the necessary training should
have access to employee appraisals, and
those who do have access should be
made aware that data protection rules
apply and personal information must be
handled with appropriate care and
respect. For example, it may be deemed
inappropriate to share an employee
appraisal with someone junior to the
employee being appraised.

MONITORING EMPLOYEES

Do companies need to inform the
ICO if using employee monitoring
technology? Employers need to regis-
ter their processing with the ICO if
they process data other than for the
three basic purposes (staff administra-
tion; advertising, marketing or public
relations; accounts or records). By
using employee monitoring technolo-
gy, such as CCTV, employers will be
required to register as a data controller
with the ICO and pay a fee of £35
annually: failure to do so is a criminal
offence. There is no additional require-
ment to inform the ICO about new
monitoring practices if an employer is
already registered as a data controller
with the ICO.

While it is easy to understand that
employers may be concerned about
how and when employees spend their
time online or otherwise, they do not
have free rein on employee surveil-
lance. If employees are monitored by
collecting or using information about
them, the DP Act will apply. While
there is no general prohibition on mon-
itoring employees under the DP Act,
the courts have been willing to find that
Article 8 (right to privacy) of the Euro-
pean Convention of Human Rights
may be breached when telephone calls,
emails and internet use are monitored.
Employers should ensure clear rules
and policies are in place so that
employees are aware when they may be
monitored. Doing this can, in certain
circumstances, displace the expectation
of privacy.

Company management suspect theft
but cannot be sure whether the cul-
prit is someone from inside the
company. The company wants to

investigate covertly by hiring a pri-
vate investigator. Does the company
have to inform employees? As men-
tioned above, while there is no general
prohibition on monitoring employees
under the DP Act, employees should be
made aware of monitoring practices
unless more covert action is justified.
Before seeking to monitor employees,
employers should carefully consider
why the monitoring is needed. Employ-
ers should question whether the moni-
toring is justified by the benefit of solv-
ing the problem, and in doing so, alter-
native approaches should also be con-
sidered.

All employees being monitored
should be made aware of the practices
and the reasons for implementing them,
and clear signage should be used where
monitoring is taking place. Covert
monitoring can very rarely be justified,
and to do so, an employer must have
grounds for believing that informing
employees about any required monitor-
ing would make it difficult to prevent or
detect the wrongdoing. When covert
monitoring is used, it should only be in
relation to a specific investigation, and
should be stopped as soon as that inves-
tigation comes to an end.

Can employers carry out drug test-
ing in the workplace, and if so, how
should they ensure their employees’
privacy is respected? Before carrying
out drug testing in the workplace,
employers need to be sure that the
intrusion involved is justified by the
purpose they are trying to achieve. For
example, random testing of blood-
alcohol levels of train drivers may be
justifiable on safety grounds, however
testing office workers in the same way
is unlikely to be. The Code advises
employers to conduct an impact assess-
ment when determining whether the
collection of information through test-
ing is justified and also provides help-
ful guidelines in relation to carrying
out testing which will assist employers
to respect individuals’ right to privacy.
The underlying message is that drug or
alcohol testing is usually justifiable for
health and safety reasons only. These
guidelines include using the least intru-
sive forms of testing that will bring the
intended benefits to the
ensuring random testing is genuinely

business,

random, and telling employees what
drugs they are being tested for.

As well as following these guide-
lines, employers should ensure data
stored about employees’ health are
kept particularly secure. This could be
achieved by introducing password pro-
tections on any soft copy files, and/or
keeping hard copies in a sealed enve-
lope in a locked environment. It would
also be appropriate to limit access to
only one or two employees for whom it
is necessary to provide it.

DATA TRANSFERS
Following the recent invalidating of
the US-EU Safe Harbour scheme in
2015, what is the best option for
legitimising transfers of employee
data to the US? Companies must
ensure that they compensate for the
lack of data protection in a country
outside the EU by using appropriate
safeguards. Following the recent deci-
sion by the European Court of Justice
declaring the Safe Harbor framework
invalid, and until the EU-US Privacy
Shield is formally adopted, companies
should make sure that standard con-
tractual clauses or alternatives are in
place to legitimise transfers of personal
data to the United States, where neces-
sary. Alternatively, companies can rely
on employees’ consent, but should
limitations on

note the consent

referred to above.

Looking forward, under the GDPR
standard contractual clauses, contrac-
tual clauses authorised by a supervisory
authority and Binding Corporate Rules
are all still considered to be adequate
safeguards. In some situations, the
GDPR also provides that companies
may be able to rely on a ‘legitimate
interest’ justification when transferring

data outside the EU.

EMPLOYER RIGHTS

Can an employer demand to see pre-
scribed medication details? Employ-
ers should be very clear about why
such data are being collected and com-
fortable that any requirement to pro-
vide such details is justified by the ben-
efits that will result. A key considera-
tion here is being transparent with
employees and making proportionate
requests for information.

As a general rule, employers should
seek to limit the amount of medical
information they collect on their
employees as much as possible. For
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example, they should consider using a
health questionnaire as opposed to con-
ducting medical testing. They should
also only collect health information
from those employees from whom it is
really required and should ensure that
health information is kept particularly
secure and separate, as outlined above.
If an employee is off work due to ill-
ness, does an employer have the right
to demand access to passwords to the
employee’s computer?  Although
employers don’t have a free rein on
monitoring employees, and employees
are not considered to leave their right
to privacy at the office door, it may be
reasonable for an employer to request
passwords from an absent employee in
order to meet business needs while
they are away. Ultimately, the comput-
er and the information on it are compa-
ny property. As above, in relation to
requesting medical information or car-
rying out drug testing, a key considera-
tion is proportionality. Employers
should consider:

1. who is the most appropriate
employee to access the absentee’s
computer;

2. limiting who is given access;

3. the purpose for access and whether
any alternative approaches are
available to the employer; and

4. only accessing the computer for as
long as is necessary to achieve the
purpose.

EMPLOYEE RIGHTS

Do employees have a right of access
to personal information stored by an
employer? The DP Act covers com-
puter records and some manual records
kept in structured form. Employees
(prospective, past and current) may
request from an employer what infor-
mation is kept about him/her, and the
employer may make a charge of up to
£10 for responding to each request.
Employers are entitled to protect third
parties, and to withhold information
that might prejudice their business, but
the general principles of the DP Act are

that employees should have access to
personal information held by the
employer.

It is useful to note that while there
is no general exemption from an
employee’s right of access to
information about him/her simply
because the information is confidential,
there is a special exemption from the
right of access to a confidential refer-
ence when in the hands of the organisa-
tion that gave it. This exemption does
not apply once the reference is in the
hands of the person or organisation to
whom it has been given. As above, the
recipient may still be entitled to take
steps to withhold information that
reveals the identity of any other indi-
viduals named within the reference, for
example, the author.

Ann Bevitt, Partner,Cooley (UK) LLP, and
Harriett Swan, trainee, Cooley (UK) LLP.
Emails: labevitt@cooley.comland
hswan@cooley.com|
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